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What about Negotiation
as a Specialty?

By Roger Fisher

MosT LEGAL problems are not settled
through legislative or judicial action but
by negotiation. All lawyers negotiate, but
few of us have either a concepiual under-
standing of the process or particular skill
init, Itis time to recognize negoetiation as
a field for specialization.

Litigation is time consuming and ex-
pensive. Cases often drag on because
lawyers are not particularly good at set-
tlement, because they have over-con-
vinced themselves of the merits of their
client's case, or because taking the in-

One lawyer skilled in
negotiation would seek
settlement while a hard-
nosed litigator prepared
for trial. The client then
would have a choice of
which course to pursue.
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itiative toward settlement seems to
communicate i lack of confidence in
viclory.

If some lawyers chose to specialize in
negotiation. it would improve both our
understanding of the negotiation process
and the skills of the best negotiators.
Specialization alse would permit an hon-
est und effective use of & two-track ap-
proach—one lawyer, skilled in the proc-
esy of making deals, would seek to de-
velop a settlement that the client will
prefer over the risks and costs of litiga-
tion, while a hard-hearted partner pre-
pared singlemindedly for trial.

I make this proposal not because of
doubts about the adversary process, but
because of my belief in it. A judge. in
order to maximize the chance of a wise
decision, hears opposing points of view
from different people. When a client has
to decide between settlement and litiga-
tion, does he or she deserve any less?

What’s wrong now?

Like warfare, litigation should be
avoided. Let's candidly admit that from
the client's point of view virtually every
litigated case is a mistake. Unless one
client or both had made a mistake, the
case could have been settled and both
would have been better off. They might
have been able to craft an outcome rec-
anciling their differing interests far better
than a court could later. At the worst,
they could have saved and divided be-
tween them the impressive legal fees that
litigators earn,

Not only does every litigated case rep-
resent @ waste of the money of one or
maore clients, litigation diverts their time

and energies from more creative pur-
suits. Litigation is worse than a zero-sum
game in which the winnings of one client
added to the losses of the other equal
zero. Litigation is & negative-sum game
in which. because of lawyers’ fees and
other costs, no matter who wins the
case, both clients—itaken together—have
lost.

Many law firms do not view mounting
legal fees as anything evil. and in fact law
firms value litigators because of the large
billings they bring in. Today it is a widely
held view that law firms will not be inter-
ested in any idea that reduces legal bills.
But any firm that maintains this atitude
is likely to price itself out of the market.
Increasingly, law firms will be competing
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are becoming fed up with the high costs
of litigation. They will shift their busi-
ness to firms that demonstrate both a de-
sire o settle cases gquickly at low cost—
and an ability to do so,

Expensive litigation also is a burden to
sociely. As taxpayers we subsidize this
wasteful process by providing judges,
clerks and courthouses—even 1o litigi-
ous millionaires who should have settled.
Each unsettled case delays every other
case. If only clients had enough foresight
and skill, they would promptly settle
every dispute and split the savings be-
tween them. Why don’t they? Why do
clients make so many mistakes?

The diagnosis
Like us, clients wre human beings.
They react. They get angry. They see
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they do that of others, and they lose per-
spective. So they retain professional
counsel, But how good is the advice we
give? Perhaps. just perhaps. one reason
there is =0 much litigation is that clients
receive less than optimal advice from us
lawyers. Like clients. we lawyers some-
times make mistakes by singleminded|y
pursuing the litigation option. Let me
suggest some reasons for this attitude.
Although lawyers negotiate every day
— with spouse, landlord, colleagues,
neighbors, salesmen and children—they
often do so poorly, The more serious the
disagreement, the less likely we are 1o
engage in joinl problem solving. We usu-
ally shoot from the hip, Clients would be
bBetter served by our persuading oppos-
ing counsel today than by our persuading
i judge next year, but we usually prepuare

for u trial. Even in professional negotia-
tions. we often attend meetings with no
more purpose in mind than w " see what
they say.” Because we do not have 1o
agree, we treat negotintion as a prelimi-
nary and not a final level of action.

In negotiations we are likely to come
up with an answer before we Tully under-
stand the perceptions and concerns that
create the problem. We vacillate be-
tween being hard and soft, not knowing
which is better. We see no third alterna-
tive. We frequently reward the other
side’s stubbornness by making a conces-
sion, forgetting the lessons of Chamber-
lain and B.F, Skinner that we cannot buy
good conduct by yielding to threats. 1T
we respond to outrageous behavior with
concessions, we will get more of the be-
havior we reward,

We often conduct negotiations in ways
that are inefficient. exacerbate relations
among the parties and produce unwise
outcomes.

Another reason so many cases are liti-
gated 5 that lawyers tend to overesti-
miate the strength of a client’s case.
There is no doubt that the longer we
work on a problem to advance one point
of view, the more merit we sge in that
point of view. We may nol be able o
persuade @ court that our cliem showld
prevail. but we always succeed in per-
stading ourselves, During the two years
of drguing cases in the Supreme Court
for the solicitor general, 1 was never on
the wrong side—on the side that should
have lost. A majority of the Court was
sometimes on the wrong side. but not 1.

An experiment

Howard Ruiffa of the Harvard Busi-
ness School conducts an experiment that
demonstrates the effect of working on a
problem as an advocate, Each student is
egiven an identical set of facts ubout a
business to be sold, Half the students are
Buyers; half are sellers. The facts en-
courage each side to make a deal. The
only question is price. Aller studying the
facts, each student is asked to write
down, privately, his or her estimate of
the Fair price that would be determined
by an impartial appraiser.

This cxperiment hus been done many
times with hundreds of students. The av-
eruge price that buyers think fair 15 al-
winys substamially lower tham the aver:



Judgment, With both lawyers unduly op-
timistic, the clients are doomed to litigate
far more than they should,

A third factor contributing 1o the high
cost of litigation is the fear by counsel
that the first side 10 propose settlement
weakens ils negotialing position. Ap-
pearing eager to settie is taken as demon-
straling a lack of confidence in one’s
case. Instead, if only to strengthen their
hand for future negotiations, both sides
concentrute on discovery, preparing for
trial and looking tough. Meanwhile,
legal fees continue o mount.

The prescription: specialization

My suggested answer to all three diffi-
culties is for some lawyers to specialize
in megotiation and dispute sertlement.
The existence of these specialists should
improve the quality of the sctilement
skills offered by the bar and avoid the
probiems of overoptimism and postpon-
ing tatks for fear of looking weak,

John Dunlop, a former secretary of
labor and renowned negotlistor, once
suggested that Tawyers never would take
nepotiation seripusky until it became a
recognized specialty. He seems 1o be
right,

A generation or more ago every lawver
felt competent 1o draw wills. give tax ad-
vice amd try a few cases. Today clients
cun get better service in each of those
arens because specialists are available,
By concentrating his or her professional
services in one field, a lawyer also con-
centrates on learning. I is far easier 1o
become pood at something than 1o be-
come good at everything,

The time has come for lawyers Lo rec-
ognize that negotiation is a special field
in which it is possible to acquire special
competence. OF course, asin litigation, a
lot depends on personality and other
factors that are impossible to teach. But
study, theory and concentrafed experi-
ence can make 4 big difference. Lawyers
can learn o produce wiser owicomes,
and 1o do s0 more efficiently and wmica-
bly.

Most lawyers have given com-
paratively little thought to the nepotia-
tion process. Suppose, for example, that
i husband and wife, with children, prop-
erty and conflicting interests have de-
cided on a divorce. Suppose they wish to
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How many lawyers would feel confident
giving such advice? Suppose only the wile
were 1eask how best to negotiate with her
husband, who seemed angry. tough and
interested only in “winning™ T As a profes-
sional negotiator, what would be your
professional advice?

Working with colleagues at Harvard
and elsewhere, a few of us have devel-
oped some hypotheses about how best to
answer these guestions. Recognizing
that particular circumstances need (o be
taken into account, some generalizations
appear possible, The handful of distinc-
tions and corresponding rules of thumb
that appear in the box on page 1222 illus-
trate the possibility of developing useful
advice. They also suggest how much

Some lawyers love
the excitement of
litigation, the parry
and thrust of
cross-examination.
But others find
challenges elsewhere.

work remains to be done in improving
the theory and practice of negotiation.

Some lawyers love the excitement of
litigation, the parry and thrust of cross-
examination. But others find challenges
elsewhere: putting themselves in the
shoes of those with whom we differ: un-
derstunding their concerns: converling
an adversary inta a joint problem solver;
developing ingenious solutions that
doveta differing interests, persuading
people where their true interests lie; and
saving clients the costs and anguish of
protracted battle.

The two-track answer

Specialization also provides an answer
to the twin problems of overestimating
the merits of a client™s case and of posi-
poening settlement talks for fear of look-
ing weak. Pursue a two-track approach.

tion.

As believers in the adversary process,
lawyers recognize the potential bias in all
of us, There is no way in which one law-
yer, try as he may, can be counted on to
give a judge a properly balanced assess-
ment of the pros and cons. To maximize
the chance of a wise decision, the judge
needs to hear the case for A from one
lawyer and the case for B from another,

For a chient, the decision whether to
setile or 1o litigate is of comparable im-
portance. Shouldn't the client also be
entitled to the benefits of the adversary
process? Iso't a client likely to make &
wiser decision if one lawyer presents the
case lor settlement and a different lawyer
the case for litigation?

In any major case a wise client should
ask one lawyer to explore the pos-
sibilities of scttlement and a different
lawyer to pursue the litigation option. An
expert in negotiation, with full authority
to negotiate, subject to client approval,
would seek to develop a settlement that
could be recommended to the client.
With that proposed settlement in hand,
the client then could weigh the negotia-
tor's arguments for settlement against his
trial counsel’s arguments for pursuing
litigation. The chance of making a mis-
taken decision to litigate would be re-
duced greatly.

This two-track approach also could
climinate that widespread working as-
sumption that the lawyer who is talking
settlemnent must have a weak case. When
sertlement is being handled by a spe-
cialist who never litigates, s proposal to
talk settlement is no sign of weakness.
On the contrary, a specialist in setiling
cases has an easy opening: “'This case
just came into the office, My partner is
dying to litigate it and says he is confi-
dent of a spectacular victory., My job is
to see if | can produce a fair settlement,
one that [ can persuade our client is be-
ter — all things considered -— than litiga-
tion, Let's see what we can do.”

Better for everyone

Having different lawyers work on set-
tlement and litigation is better for the
negotiator, better for the litigator, and
betier for the client, The hand of the
negoliator is strengthened by the activi-
ties of the litigator. The hand of the
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litigator also is strengthened.

Freed from any duty to explore settle-
ment, the litigating lawyer can concen-
trate singlemindedly om preparing and
pursuing the strongest possible case in
court. The threat of litigation has not
been weakened by exploring settlement.

And the chent 15 in good hands,
knowing that esch option — settlement
and litigation—is being pursued by coun-
sel with a special skill in that area.

With this busic concept in mind. there
are a mumber of variations, Specialists in
negotiation might seek to settle o case
before it is turned cver to other counsel
for litigation. Lawyer reference plans
might list sepurately attorneys who spe-
cialize in settlement. who might under-
take (oo try o settle a case prompily 1o
the client’s satisfaction and, it unable 1o
do so within o given tme, 1o turn the
case over to other counsel for litigation.

Some small law firms might choose to
specialize in negotiation. They could
offer to try 1o settle cases before litiga-
tiom counsel had been retained or 1o seek
settlement concurrently with the pursuit
of litigation by another firm,
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Major firms with o litigation depart-
ment might establish a negotintion de-
partment alongside it They also might
establish the policy that in every cuse
one lwyer would have responsibility for
litigation and o different lwyer would be
responsible For trying to negotiale o set-
thement. Information could be shared but
the roles separited.

Fuor corporations that frequently are
engaged in litigation there are similar op-
tions: outside speciulists could be re-
tained 1o seek o settle cases for which
inside counsel routinely would pursue
litigation. Or outside firms could be re-
tained to pursue both options, through
different Tuwwvers. Alternatively, o dep-
uty general counsel or other howse artor-
ney could become specially trained and
experignced in settlement, Ouiside
counsel might then be retained exclu-
sively for litigation and For providing that
best ulternative to u negotiated agree-
ment should none appear sufficiently at-
trctive.

Some litigators will assume that they
are not ready o talk settlement wntil full
discovery has been completed, the ad-

missibility of evidence has been consid-
cred and the availability of witnesses
his heen determined. But as thuse who
negotiate business deals know. uncer-
tuinty often promotes agreement. Dal-
ferent predictions about the future, par-
ticulurly when combined with risk aver-
siem, often increase the pressure for o
quick settlement. It is my belief that the
modest ineressed cost o the client of
having u specialist in negotiation explore
setilement at the early stages of o case
would time after ime save the client the
enormous costs of full discovery and
triul.

Professor Raiffa has suggested that ex-
perts in negotiation also could offer a
special service: “postsettlement settle-
ment.” In uny dispute involving multiple
issues, o settlement on which the parties
agree of thal may be ordered by o court
i likely to be less than optimal —that is,
the parties would have preferred u dif-
ferent settlement. hut they were unahle
to find one. An expert megotinlor-
mediator might offer o @ik with each
side privately, to clarify their interests
and o see i a settlement could be Jdes
vised, which each side would prefer over
the one they have. The case huving been
settled. the parties might be more willing
to et a medintor, perhaps Tor a contin-
penl fee, learn ubout their true interests
und see i he could generate o packige
hoth sides would rather have than the
one they worked out, If the mediator
can, fine. 17 not. the purties still have the
settlement they reached.

A task for experts

Everyone should know something
about putting out fres, and presumably
everyome does. but there is a compelling
need for professional firefighters. Simi-
Tarly. all awyers should know something
about negotiation, Most of us should
kmow more than we do, 1t s high time
that we lywyers, whose calling is to serve
Justice al minimum cost o our elients
and to society. should have some mem-
hers who specialize in the amicable set-

tement of differences. ol

(Rerper Fisher iv Williston Professor of Lo
wi Hervared University el divector of e
Horvard Negoviarion Projece. Thiv article is
eleepreeed frenn an aeldvesy et last fodl s aveeed
meeting of the Litivation Seciion of the
Amertcan Beor Associctton in Clucaco )




